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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  111 

(Docket  No.  R -88-1404;  FR-2403] 

Fair  Housing  Assistance  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  existing  system  of 
administrative  funding  for  the  State  and 
local  component  of  the  Fair  Housing 
Assistance  Program  (FHAP).  The  rule 
would  replace  the  current  system  of 
competitive  and  non-competitive 
funding  with  a  single  non-competitive 
funding  approach.  This  new 
comprehensive  approach  would  give 
recipients  an  increased  ability  to  plan  a 
long-term  program  that  is  more  suitable 
to  their  fair  housing  enforcement  needs 
and  will  give  HUD  the  ability  to  improve 
administrative  of  the  FHAP. 

COMMENT  DUE  DATE:  October  7, 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  Room  10276,  Department 
of  Housing  and  Urban  Development  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  B.  Cunningham,  Director, 
Federal,  State,  and  Local  Programs 
Division,  Office  of  Fair  Housing 
Enforcement  and  Section  3  Compliance, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Telephone 
number  (202)  755-0455  (V  and  TDD). 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Statutory  basis 

Establishment  of  the  Fair  Housing 
Assistance  Program  is  authorized  under 
section  816  of  the  Fair  Housing  Act 
(Title  VIII  of  the  Civil  Rights  Act  of  1968, 
42  U.S.C.  3616).  Section  816  provides, 
among  other  things,  that  the  Secretary 
may  utilize  the  services  of  responsible 
State  and  local  agencies  in  the 
enforcement  of  the  Fair  Housing  laws, 
and  “may  reimburse  such  agencies  and 
their  employees  for  services  rendered  to 


assist  him  in  carrying  out"  the  Federal 
Fair  Housing  law. 

The  Federal-State-local  approach  to 
eliminating  housing  discrimination  is 
further  enhanced  by  section  810(c)  (42 
U.S.C.  3610(c)).  Section  810(c)  provides 
for  notification  by  the  Secretary  of 
complaints  of  housing  discrimination  to 
appropriate  State  and  local  fair  housing 
agencies  if  their  jurisdictions’  fair 
housing  laws  provide  “rights  and 
remedies  for  alleged  discriminatory 
housing  paractices  which  are 
substantially  equivalent  to  the  rights 
and  remedies  provided  in"  the  Federal 
Fair  Housing  law. 

The  Existing  FHAP 

HUD  implemented  sections  810(c)  and 
816  by  promulgating  regulations  at  24 
CFR  Parts  111  and  115.  Part  111 
provides,  among  other  things,  for  two 
types  of  funding  to  State  and  local  fair 
housing  enforcement  agencies — non¬ 
competitive  (Type  I)  and  competitive 
(Type  II)  funding.  Type  I  funding 
supports  fair  housing  complaint 
processing,  HUD-sponsored  training, 
capacity  building  for  new  agencies,  and 
development  of  complaint  monitoring 
and  reporting  systems.  Type  II  funds 
support  specialized  and  innovative  fair 
housing  projects. 

Need  for  Revision  of  Existing  FHAP 

HUD  data  show  that  fewer  than  25 
agencies  received  Type  II  cooperative 
agreements  from  the  program’s 
inception  in  FY  1980  through  FY  1987. 

The  data  also  indicate  that  there  is  a 
direct  relationship  between  Type  II 
funding  and  the  level  of  complaint 
activity.  Additionally,  the  data  suggest 
that  it  is  the  outreach,  education,  audits, 
and  other  specialized  activities 
supposed  by  Type  II  funds  that  are  the 
critical  factors  accounting  for  qualitative 
differences  in  enforcement  programs. 
Increased  funding  to  State  and  local 
agencies  for  support  activities  has  had  a 
salutary  effect  on  their  fair  housing 
enforcement  efforts.  The  fact  is, 
however,  that  the  current  funding 
approach  does  not  provide  support  to  a 
sufficient  number  of  jurisdictions,  in 
spite  of  evidence  that  suggests  housing 
discrimination  is  widespread  in 
jurisdictions  that  were  unsuccessful  in 
the  competition  for  Type  II  funds. 
Consequently,  the  comprehensive 
funding  approach  proposed  in  this  rule 
would  increase  the  number  of  agencies 
receiving  funds  for  specialized  activities, 
thus  strengthening  fair  housing 
compliance  and  enforcement  efforts 
nationally. 

In  addition,  the  matching  funds 
provision  which  would  be  part  of  this 
new  approach  should  strengthen  a 


coordinated  intergovernmental 
enforcement  effort  to  further  the  goal  of 
fair  housing  by  giving  States  and 
localities  the  impetus  to  assume  a  larger 
share  of  the  responsibility  for  the 
administration  of  fair  housing  laws.  The 
revised  program  also  would  contribute 
to  a  more  visible  fair  housing  presence 
in  many  jurisdictions  by  increasing  the 
ability  and  flexibility  of  recipients  to 
plan  a  long-term  fair  housing  program 
which  fits  their  needs.  As  an  additional 
incidental  benefit,  the  new  FHAP  will 
improve  internal  HUD  program 
administration  both  in  HUD 
Headquarters  and  the  Regional  Offices 
by  reducing  the  number  of  negotiated 
cooperative  agreement  awards.  Finally, 
the  Department  was  persuaded  of  the 
need  to  propose  these  changes  from  its 
continuing  discussions  and  consultation 
with  a  number  of  agencies  participating 
in  the  FHAP. 

The  Revised  FHAP 

Under  the  new  funding  formula, 
substantially  equivalent  jurisdictions 
would  continue  to  be  eligible  for  funds 
to  support  case  processing  and  training 
of  enforcement  agency  staff.  Further, 
those  agencies  that  have  participated  in 
FHAP  for  more  than  two  years 
("contributions  agencies”)  may  be 
eligible  to  receive,  on  a  noncompetitive 
basis,  additional  funds  to  enhance  their 
fair  housing  program.  Contributions 
agencies  that  process  a  threshold  level 
of  complaints  and  meet  certain  other 
performance  requirements  also  would 
receive  incentive  funds  for  specialized 
fair  housing  support  activities.  The 
amount  of  incentive  funds  received 
would  be  based  on  a  jurisdiction’s 
population  and  on  cash  contributions 
generated  from  non-Federal  sources  its 
fair  housing  program. 

The  proposed  revised  approach  would 
continue  to  link  directly  a  significant 
portion  of  FHAP  agency  assistance  to 
the  number  of  complaints  processed  by 
an  agency.  Funding  to  support  complaint 
processing  would  continue  to  be  based 
on  the  number  of  dual-filed  housing 
discrimination  complaints  processed. 
(Because  of  the  revision  to  the  FHAP,  for 
the  first  year  of  HUD’s  implementation 
of  the  revised  Program,  the  level  of 
complaints  would  be  determined  by 
reference  to  the  number  of  dual-filed 
complaints  processed  in  any  12 
consecutive  months  (as  selected  by  the 
agency)  during  an  18-month  period 
designated  by  HUD.)  Funds  previously 
used  for  Type  II  competitive  awards 
would  support  other  activities  among 
those  eligible  FHAP  agencies  that  meet 
a  minimum  complaint-processing 
threshold.  Thus,  agencies  would  have  an 


Federal  Register  /  Vol.  53,  No.  173,  Wednesday,  September  7,  1988  /  Proposed  Rules 


incentive  to  conduct  complaint¬ 
processing  in  a  thorough, 
comprehensive,  and  timely  manner. 

Depending  on  the  availability  of 
funds,  some  of  these  incentive  funds 
would  be  distributed  on  the  basis  of 
need,  as  measured  by  the  size  of  the 
jurisdiction’s  population  (for  example, 
agencies  serving  jurisdictions  with 
populations  of  fewer  than  250,000  people 
may  receive  up  to  $10,000,  whereas 
those  agencies  serving  jurisdictions  with 
more  than  3,000,000  people  may  receive 
up  to  $25,000),  and  some  additional 
funding  on  the  basis  of  the  agency’s 
State  or  local  cash  (non-Federal) 
contributions  to  its  fair  housing  program. 
This  latter  feature  would  discourage 
sole  reliance  on  FHAP  to  support  a  State 
or  local  fair  housing  program,  and  would 
encourage  States  and  localities  to 
shoulder  a  share  of  the  financial 
responsibility  for  their  program. 

The  proposed  new  funding  approach 
will  enable  HUD  to  review  the  agencies 
and  their  overall  performance  in 
implementing  their  plan  for  combating 
housing  discrimination.  Each  agency 
also  would  be  evaluated  with  respect  to 
its  continuing  status  as  a  substantially 
equivalent  agency.  Satisfaction  of  the 
performance  criteria  for  equivalency 
recognition  as  set  forth  in  24  CFR  Part 
115  would  be  required  for  funding, 
except  for  those  agencies  that  have  been 
recognized  by  HUD  on  an  “interim” 
basis.  (See  24  CFR  115.11.) 

In  the  proposed  revisions  to  the 
FHAP,  existing  sections  would  be 
revised  and  new  sections  would  be 
added.  New  §111.101  would 
define  terms  used  in  this  rule.  Section 
111.103  would  give  an  overview  of  the 
purpose  of  the  program.  Section  111.105 
describes  the  proposed  revision  to  the 
funding  formula.  Section  111.107  would 
revise  the  provisions  on  “Agency 
threshold  eligibility  criteria.”  Section 
111.109  is  a  proposed  revision  of  the  old 
provisions  (formerly  §  111.108)  on 
“Program  administration.”  Section 
111.111,  “Applications  for  participation 
in  the  program”,  describes,  among  other 
things,  the  contents  of  an  application  for 
funding,  and  states  that  an  adverse 
determination  by  a  Regional  Office 
would  be  appealable  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Section  111.113  sets  out  the 
additional  criteria  that  recipients  would 
have  to  satisfy  to  be  awarded  incentive 
funds.  Section  111.115  describes  the 
proposed  activities  that  are  eligible  for 
funding  under  the  incentive  component. 
Section  111.117  proposes  that  HUD 
conduct  a  review  of  a  recipient's 
performance  annually,  and  describes  the 
substance  of  the  review  process.  Section 


111.119  states  the  reason  that  HUD 
would  reallocate  funds,  and  §  111.121 
describes  the  reporting  and 
recordkeeping  requirements  with  which 
all  recipients  of  FHAP  funds  would  have 
to  comply.  Section  111.123  details  the 
remedial  action  that  HUD  would  take 
against  a  recipient  that  fails  to  meet  the 
performance  review  standards  of  FHAP, 
as  set  forth  in  §  111.117. 

The  Department  hopes  to  adopt  a  final 
rule  in  this  proceeding  in  time  to 
implement  the  revised  funding  formula 
for  FY 1989  FHAP  awards.  The 
Department  believes  that  this  formula 
will  result  in  a  more  equitable  and 
predictable  award  of  FHAP  funds  than 
was  obtained  under  the  current  Type  II 
formula  that  awards  funds  based  on  a 
competition  among  eligible  agencies. 

The  Department's  belief  is  shared  by 
many  of  the  State  and  local  agencies 
with  which  the  Department  has 
consulted  over  the  last  3  years  before 
proposing  these  revisions  to  the  FHAP. 
This  new  formula  will  ensure  that  more 
agencies  receive  funding  on  a  more 
consistent  basis,  thus  allowing  them  to 
plan  their  fair  housing  activities 
annually  without  large  fluctuations  in 
funding  amounts.  The  new  formula  also 
should  enable  these  agencies  to 
structure  their  fair  housing  program  to 
include  a  broader  range  of  activities, 
such  as  education,  outreach,  testing, 
systemic  investigations,  or  other  eligible 
activities  that  prevent  or  eliminate 
housing  discrimination. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW„ 
Washington,  DC  20410. 

This  rule  would  not  constitute  a 
“major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  Analysis 
of  the  rule  indicates  that  it  would  not  (1) 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 


ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 

(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
provide  for  the  award  of  Federal  funds 
to  State  and  local  government  fair 
housing  agencies;  it  does  not  impose  any 
economic  burdens  on  small  entities. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  The  OMB  control  number,  when 
assigned,  will  be  announced  by  separate 
notice  in  the  Federal  Register. 

This  rule  is  listed  as  Item  No.  1006  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR  13886)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  number  is  14.401.) 

List  of  Subjects  in  24  CFR  Part  111 

Fair  housing,  Cooperative  agreements. 
Grant  programs:  housing  and  community 
development. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  111  by  revising  it 
to  read  as  follows: 

PART  111— FAIR  HOUSING 
ASSISTANCE  PROGRAM 

Sec. 

111.101  Definitions. 

111.103  Purpose. 

111.105  Funding. 

111.107  Agency  threshold  eligibility  criteria. 
111.109  Program  administration. 

111.111  Applications  for  participation  in  the 
program. 

111.113  Additional  agency  eligibility  criteria 
for  incentive  component. 

111.115  Eligible  activities  under  incentive 
component. 

111.117  Annual  performance  review. 

111.119  Recaptured  or  uncommitted  funds. 
111.121  Reporting  and  recordkeeping 
requirements. 

111.123  Corrective  and  remedial  action. 

Authority:  Title  VIII,  Civil  Rights  Act  of 
1968  (42  U.S.C.  3601-19):  section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

§111.101  Definitions. 

As  used  in  this  part,  the  following 
terms  have  the  meaning  indicated: 

“Agency”  means  a  State  or  local 
agency  responsible  for  the  enforcement 
of  a  fair  housing  law  that  has  been 
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determined  by  the  Assistant  Secretary, 
under  24  CFR  Part  115,  to  provide,  on  its 
face,  rights  and  remedies  for  alleged 
discriminatory  housing  practices  that 
are  substantially  equivalent  to  those 
provided  in  Title  VIII  of  the  Civil  Rights 
Act  of  1968. 

“Assistant  Secretary”  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 

“Capacity  building  agency"  means  an 
agency  that  is  in  its  first  or  second  year 
of  participation  in  the  FHAP. 

“Capacity  building  funds”  are  funds 
that  HUD  will  provide  to  an  agency 
during  the  agency’s  first  two  years  of 
participation  in  the  FHAP  to  support  the 
agency's  complaint  processing,  training, 
technical  assistance,  and  complaint 
monitoring  and  reporting  systems. 

"Cash  contribution”  means  State  or 
local  funds  from  non-Federal  sources 
allocated  to  an  agency.  For  purposes  of 
this  part,  Community  Development 
Block  Grant  (CDBG)  funds  allocated  to 
an  agency’s  fair  housing  program  are 
considered  to  be  non-Federal  funds. 

"Complaint  processing  funds"  means 
funds  provided  to  an  agency  to  support 
the  processing  of  housing  discrimination 
complaints. 

“Contributions  agency”  means  an 
agency  that  has  participated  in  the 
FHAP  for  at  least  two  years. 

“Dual-filed  complaint”  means  a 
complaint  that  has  been  docketed  at 
both  HUD  and  a  substantially 
equivalent  agency. 

"FHAP”  means  the  Fair  Housing 
Assistance  Program. 

“HUD"  means  the  U.S.  Department  of 
Housing  and  Urban  Development. 

“Incentive  funds”  are  funds  awarded 
an  agency  by  HUD  based  on  the  size  of 
the  population  of  the  jurisdiction  served 
by  the  agency  plus  HUD’s  matching  of 
the  cash  contributions  generated  by  the 
agency  from  non-Federal  sources  for  the 
agency's  fair  housing  program. 

"NOFA”  means  Notice  of  Funding 
Availability. 

§111.103  Purpose. 

The  purpose  of  the  Fair  Housing 
Assistance  Program  (FHAP)  is  to 
provide  assistance  to  State  and  local 
fair  housing  enforcement  agencies.  This 
assistance  is  designed  to  provide 
support  for  complaint  processing, 
training,  technical  assistance,  data  and 
information  systems,  and  other  fair 
housing  projects.  The  intent  of  the 
program  is  to  build  a  coordinated 
intergovernmental  enforcement  effort  to 
further  fair  housing,  and  to  encourage 
States  and  localities  to  assume  a  greater 
share  of  the  responsibility  for 
administering  fair  housing  laws. 


§111.105  Funding. 

For  purposes  of  funding  under  this 
part,  HUD  separates  all  eligible  agencies 
into  two  categories — "capacity  building 
agencies”  and  “contributions  agencies” 
(see  §  111.101).  Funding  levels  may  be 
subject  to  modification  in  succeeding 
fiscal  years  to  reflect  variations  in 
annual  appropriations  for  the  FHAP. 
Funding  levels  will  be  announced  by 
notice  in  the  Federal  Register. 

(a)  Funding  of  capacity  building 
agencies.  Capacity  building  agencies  are 
eligible  to  receive  capacity  building 
funds  only.  HUD  will  give  a  fixed 
amount  of  these  funds,  during  the  first 
two  years  of  an  agency’s  participation  in 
the  FHAP,  to  all  capacity  building 
agencies  that  submit  an  acceptable 
application.  The  application  must 
demonstrate,  in  HUD’s  determination, 
that  the  agency  has  (or  will  receive)  a 
sufficient  volume  of  complaint  activity 
to  justify  HUD's  provision  of  funds. 

(b)  Funding  of  contributions  agencies. 
Contributions  agencies  are  eligible  to 
receive  training  funds,  complaint 
processing  funds,  and  incentive  funds. 

(1)  Training  funds.  All  contributions 
agencies  will  receive  the  same  amount 
of  financial  support  for  HUD-sponsored 
or  approved  fair  housing  training, 
subject  to  a  demonstration  of  need. 

(2)  Complaint  processing  funds. 
Contributions  agencies  will  receive 
support  for  complaint  processing  based 
solely  on  the  number  of  dual-filed 
housing  discrimination  complaints 
actually  processed  by  an  agency.  The 
agency’s  prior  year  complaint 
processing  performance  will  be  used  in 
determining  the  total  amount  of  funding 
for  the  agency,  in  accordance  with 
specific  unit  reimbursement  levels  to  be 
determined  administratively  by  HUD. 

For  purposes  of  FHAP  Fiscal  Year  1989 
funding,  the  level  of  an  agency’s 
complaint  processing  will  be  determined 
by  reference  to  the  number  of  dual-filed 
complaints  processed  by  the  agency  in 
any  12  consecutive  months  (as  selected 
by  the  agency)  during  an  18-month 
period  designated  by  HUD.  Thereafter, 
the  level  of  complaints  will  be 
determined  by  the  number  of  dual-filed 
complaints  processed  by  the  agency 
during  its  previous  fiscal  year. 

(3)  Incentive  funds.  Each  contributions 
agency  that  meets  the  additional  criteria 
for  incentive  funds  set  forth  in  §  111.113 
may  apply  for  these  funds.  A  portion  of 
these  funds  will  be  based  on  fixed 
amounts  determined  in  accordance  with 
the  size  of  the  population  of  the 
jurisdiction  served  by  the  agency.  (HUD 
will  use  the  most  recent  census  data  to 
determine  a  jurisdiction’s  population).  In 
addition,  a  second  portion  of  incentive 
funds  will  be  determined  by  HUD’s 


matching  of  the  cash  contributions 
generated  from  non-Federal  sources  for 
the  agency’s  fair  housing  programs.  Data 
submitted  pertaining  to  the  amount  of 
the  agency’s  non-Federal  contribution 
must  be  certified  as  true  by  the  agency’s 
head  or  by  his  or  her  designee;  the  data 
must  be  based  on  the  agency’s  records 
from  the  previous  fiscal  year.  HUD  will 
provide  a  formula  to  be  used  to 
distribute  matching  incentive  funds  in 
an  annual  Notice  of  Funding 
Availability  (NOFA)  published  in  the 
Federal  Register.  Contributions  agencies 
must  submit  an  application  annually  for 
incentive  funds  describing  those 
projects  that  would  benefit  their 
jurisdiction. 

§  1 1 1 . 1 07  Agency  threshold  eligibility 
criteria. 

In  order  to  be  eligible  to  participate  in 
the  FHAP,  an  agency  first  must  meet  the 
following  criteria; 

(a)  The  State  or  local  fair  housing  law 
administered  by  the  agency  must  have 
been  recognized  (and  such  recognition 
must  continue  to  be  outstanding)  as 
providing  rights  and  remedies  that  are 
substantially  equivalent  to  those 
provided  by  Title  VIII  of  the  Civil  Rights 
Act  of  1968,  as  implemented  by  24  CFR 
115.6  (or,  as  implemented  by  24  CFR 
115.4,  as  in  effect  before  October  8, 1984) 
or,  for  capacity  building  funds  only,  the 
Department  must  have  entered  into  an 
agreement  regarding  interim  referrals  of 
complaints  to  such  agency  or  other 
utilization  of  the  services  of  such  agency 
as  described  in  24  CFR  115.11. 

(b)  The  agency  must  have  executed  a 
written  Memorandum  of  Understanding 
with  the  Department  which,  at  a 
minimum,  describes  the  working 
relationship  to  be  in  force  between  the 
agency  and  the  Department.  An 
agreement  in  accordance  with  24  CFR 
115.11  may  constitute  such  a 
Memorandum  of  Understanding. 

(c)  The  agency  must  be  prepared  to 
develop  procedures  acceptable  to  HUD 
for  cooperating  with  other  FHAP-funded 
agencies  having  concurrent  jurisdiction; 

(d)  The  agency  must  not  unilaterally 
reduce  the  level  of  financial  resources 
currently  committed  to  fair  housing 
complaint  processing.  Budget  and  staff 
reductions  occasioned  by  legislative 
action  outside  the  control  of  the  agency 
will  not,  alone,  result  in  a  determination 
of  ineligibility.  HUD  will,  however,  take 
such  actions  into  consideration  in 
assessing  the  ongoing  viability  of  an 
agency’s  fair  housing  program. 

(e)  The  agency  must  participate  in 
training  sponsored  by  HUD  and 
designed  in  consultation  with  HUD  staff 
and  agency  representatives  to  provide 
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uniform  skills  and  technological 
knowledge. 

§  111.109  Program  administration. 

(a)  The  FHAP  will  be  administered  by 
the  Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity. 

(b)  Notices  of  Funding  Availability 
(NOFAs)  under  this  program  will  be 
published  in  the  Federal  Register.  Such 
notices  will  announce,  among  other 
things,  methods  to  determine  the  level  of 
funds  available  for  capacity  building, 
complaint  processing,  training,  and 
incentive  funds. 

(c)  All  agencies  that  receive  support 
under  this  program  must  conform  to 
reporting  and  record  maintenance 
requirements  determined  appropriate  by 
the  Assistant  Secretary.  Procedures  for 
monitoring  cooperative  agreements  or 
contracts  will  be  established  by  the 
Assistant  Secretary.  Cooperative 
agreements  and  contracts  will  provide 
for  recapture  by  HUD  of  funds  where 
agencies  fail  to  report,  to  maintain 
appropriate  records,  or  to  abide  by  other 
terms  and  conditions  included  in  the 
agreement  or  contract. 

(d)  All  State  and  local  agencies  that 
receive  financial  assistance  under  the 
Fair  Housing  Assistance  Program  must 
conduct  audits  in  accordance  with  24 
CFR  Part  44.  The  financial  management 
systems  used  by  recipients  must  provide 
for  audits  in  accordance  with  OMB 
Circular  A-128 — Audits  of  State  and 
local  governments.1 

§  1 1 1.1 1 1  Applications  for  participation  in 
the  program. 

(a)  General.  Complete  information  on 
all  application  requirements  will  be 
included  in  the  NOFAs  published  in  the 
Federal  Register.  Application  kits  will 
be  available  from  the  designated  HUD 
Office  upon  request  at  the  time  of  the 
notices.  Citizens  and  organizations 
wishing  to  participate  in  the 
development  of  proposals  for  incentive 
funds  should  contact  the  recognized  fair 
housing  enforcement  agency  in  their 
jurisdiction.  Such  agencies  must  provide, 
upon  request,  information  regarding 
their  intent  to  apply  for  funds,  the  uses 
they  intend  to  propose,  and  any 
deadline  for  submission  of  comments. 
Eligible  agencies  must  allow  citizens 
and  organizations  to  submit  views  and 
alternative  project  proposals  and  must 
consider  views  and  proposals 
submitted. 

(b)  Statement  of  intent  to  apply  for 
incentive  funds.  In  order  that  the 

1  Copies  of  OMB  circulars  mentioned  here  are 
available  for  inspection  only  at  the  Office  of  the 
Rules  Docket  Clerk.  Department  of  Housing  and 
Urban  Development,  451  Seventh  St.,  6W„  Room 
10276,  Washington.  DC  2000. 


Department  may  be  able  to  determine 
an  appropriate  formula  for  incentive 
funds  before  issuance  of  a  NOFA,  HUD 
may  request  administratively  that 
contributions  agencies  submit  by  a  date 
certain  a  statement  of  intent  to  apply  for 
incentive  funds,  along  with  a  copy  of  the 
agency’s  fair  housing  budget  from  the 
previous  fiscal  year.  {Agencies  that  fail 
to  make  a  timely  submission  may  be 
denied  incentive  funds.  A  statement  of 
intent  will  not  be  required  from  agencies 
that  are  not  eligible  for,  or  that  elect  not 
to  receive,  incentive  funds.) 

(c)  Contents  of  application.  Each 
applicant  must  submit  an  application  in 
narrative  form  signed  by  the  head  of  its 
fair  housing  agency  (or  his  or  her 
designee).  The  application  must 
include}— 

(1)  A  description  of  the  applicant's 
proposed  activities  and  objectives; 

(2)  A  schedule  for  completion  and 
estimated  cost  of  each  proposed 
activity; 

(3)  Any  additional  information  that 
may  be  requested  in  the  NOFA  for  the 
FHAP  published  in  the  Federal  Register; 

(4)  For  all  capacity  building 
applicants,  the  number  of  processed  fair 
housing  complaints  from  the  previous 
fiscal  year,  to  justify  the  amount  of 
funds  requested;  and 

(5)  For  all  applicants  for  incentive 
funds,  the  most  recent  fiscal  year’s 
budget  data  showing  non-Federal  funds 
allocated  to  the  applicant’s  fair  housing 
program. 

(d)  Deadline  for  submission  of 
applications.  After  receipt  of  the 
Department’s  appropriation  for  the 
FHAP,  HUD  will  publish  a  NOFA  in  the 
Federal  Register,  establishing  a  deadline 
for  submission  of  applications.  This 
deadline  ordinarily  will  be  45  days  after 
publication  of  the  NOFA. 

(e)  Certifications.  The  applicant  must 
certify  that: 

(1)  The  submission  of  the  application 
is  authorized  under  State  or  local  law 
(as  applicable),  and  the  applicant 
possesses  the  legal  authority  to  carry 
out  the  activities  proposed  in  the 
application. 

(2)  The  agency  meets  the  performance 
standards  set  forth  in  §  115.4  of  this  title 
and,  in  addition,  the  agency  will  adhere 
to  a  written  agreement  (Memorandum  of 
Understanding  or  Interim  Agreement) 
governing  all  fair  housing  referral 
activity  and  complaint  processing 
between  the  agency  and  the  appropriate 
HUD  Regional  Office. 

(f)  Review  of  application.  (1)  An 
application  for  funding  will  be 
considered  approved  as  of  the  date  of 
HUB’S  written  notification  to  the 
applicant nf  a  fund  reservation  or  a 
notice  of  satisfaction  of  any  conditions 


of  approval  (whichever  is  later).  Upon 
approval  of  an  application,  HUD  and  the 
State  or  unit  of  general  local  government 
and  the  agency  will  execute  a 
cooperative  agreement  or  contract  with 
respect  to  the  funding. 

(2)  With  respect  to  the  applications  for 
funding  that  the  responsible  HUD 
Regional  Office  finds  contain 
deficiencies,  the  Regional  Office  will 
notify  the  applicant  in  writing  of  the 
deficiencies  found.  If  so  notified,  the 
applicant  must,  within  20  days  from  the 
date  of  notification  from  the  Regional 
Office,  cure  the  deficiency  or  supply  the 
additional  information  that  the  Regional 
Office  requests.  HUD  may  consider  an 
applicant’s  failure  to  respond 
appropriately  within  the  20-day  period 
as  an  abandonment  of  the  application. 

(3)  If  the  applicant  is  notified  by  the 
Regional  Office  that,  notwithstanding  its 
attempt  to  correct  the  deficiency  or 
supply  the  requested  information,  the 
applicant  has  failed,  in  the 
determination  of  the  Regional  Office,  to 
do  so,  the  applicant  may  appeal  this 
determination  to  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity. 

(4)  The  Assistant  Secretary  may 
reverse  the  determination  of  the 
Regional  Office  and  approve  the 
application  unless  the  Assistant 
Secretary  makes  one  or  more  of  the 
following  determinations: 

(i)  The  application  proposes  ineligible 
activities,  or  is  otherwise  deficient; 

(ii)  The  submission  was  not  received 
within  the  time  period  established  by 
the  NOFA; 

(iii)  The  submission  does  not  include 
all  the  information  required,  as  stated  in 
the  NOFA  or  application  kit;  or 

(iv)  The  submission  does  not  contain 
evidence  or  information  sufficient  to 
support  the  proposed  activities. 

§111.113  Additional  agency  eligibility 
criteria  for  incentive  component. 

(a)  In  addition  to  the  criteria  set  forth 
in  §  111.107,  applicants  for  incentive 
funds  must  demonstrate  that  they  have, 
during  a  12  consecutive  month  period 
designated  by  HUD  in  the  NOFA — 

(1)  Processed  a  stated  minimum 
number  of  dual-filed  complaints.  The 
number  of  complaints  (which  will  be 
based  on  separate  minimums  for  States 
and  for  localities)  will  be  set  forth  in  the 
NOFA.  To  be  considered  a  processed 
complaint,  a  complaint  must  have  been 
filed  in  accordance  with  24  CFR  105.15- 
105.17  and  accepted  for  closure  by  the 
Regional  Office; 

(2)  Demonstrated  satisfactory 
performance  in  the  timely  submission  of 
vouchers; 
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(3)  Completed  administrative 
processing  of  complaints  in  a  timely 
manner;  and 

(4)  Engaged  in  comprehensive  and 
thorough  investigative  activities  relative 
to  complaints  dual-filed  with  HUD. 

(b)  Satisfaction  of  the  criteria 
specified  in  paragraph  (a)  of  this  section 
will  be  determined  by  HUD  based  on  its 
annual  evaluation  under  Part  115  of  this 
title  and  through  monitoring  under 
FHAP  cooperative  agreements  in  effect 
during  the  12-month  period  designated 
by  HUD. 

§111.115  Eligible  activities  under 
incentive  component. 

(a)  The  primary  purpose  of  incentive 
funds  is  to  support  activities  that 
produce  increased  awareness  of  fair 
housing  rights  and  remedies.  All 
activities  proposed  for  funding  must 
address  or  have  ultimate  relevance  to 
matters  affecting  fair  housing  which  are 
cognizable  under  Title  VIII.  These 
activities  include,  but  are  not  limited  to, 
the  following: 

(1)  Activities  designed  to  develop  and 
implement  outreach  efforts  to  heighten 
public  awareness  of  all  forms  of  housing 
discrimination  prohibited  under  Title 
VIII  of  the  Civil  Rights  Act  of  1968,  and 
of  fair  housing  rights  and 
responsibilities. 

(2)  Activities  designed  to  create, 
modify,  or  improve  local,  regional,  or 
national  information  systems  concerned 
with  fair  housing  matters. 

(3)  Activities  designed  to  improve  an 
agency’s  capability  to  ensure  fair 
housing  through  new  or  redirected 
approaches  to  the  agency’s  internal 
structure  or  compliance  techniques. 

(4)  Activities  to  develop  and  conduct 
a  testing  and  auditing  program  for 
specific  protected  classes  or  special 
market  areas  for  fair  housing 
enforcement  or  litigation. 

(5)  Activities  designed  to  identify  new 
or  subtle  practices  of  housing 
discrimination  and  to  implement 
programs  to  eliminate  such  practices. 

(6)  Activities  designed  to  address 
violence  and  intimidation  in  the  sale  or 
rental  of  housing  against  persons 
because  of  their  race,  color,  religion, 
sex,  or  national  origin.  These  activities 
may  include  education,  technical 
assistance,  or  the  development  of 
programs  for  prevention  and  response. 

(7)  Activities  designed  to  coordinate 
fair  housing  enforcement  efforts  of 
government  enforcement  agencies  with 
various  community  resources  which 
have  an  impact  on  the  prevention  or 
elimination  of  discriminatory  housing 
practices. 

(8)  Technical  assistance  to  enable 
agencies  to  work  with  private  fair 


housing  groups,  educational  institutions, 
the  real  estate  industry,  similar 
constituents,  and  other  governmental 
entities  to  eliminate  or  prevent  housing 
discrimination. 

(9)  Activities  to  provide  services  to 
aggrieved  individuals  by  persons  in 
specialized  professions  consistent  with 
rights  and  remedies  under  applicable 
Federal,  State,  and  local  laws  and 
ordinances  prohibiting  discrimination  in 
housing. 

(10)  Affirmative  marketing  activities 
to  inform  persons  of  housing 
opportunities  with  respect  to 
government  assisted  housing  and  the 
private  housing  market. 

(11)  Activities  designed  to  improve 
investigations  of  systemic 
discrimination  for  further  processing  by 
State  and  local  agencies,  HUD,  or  the 
Department  of  |ustice. 

(12)  Fair  housing  training  for 
enforcement  agency  staff. 

(13)  Activities  designed  to  create, 
modify,  or  improve  an  agency’s 
complaint  information  and  monitoring 
capacity  to  make  its  system  compatible 
with  HUD’s  for  internal  monitoring  of 
fair  housing  complaint  activity. 

(b)  Administrative  costs  incurred  by  a 
recipient  in  carrying  out  its 
responsibilities  under  the  FHAP  also 
will  be  considered  eligible  costs  under 
the  incentive  component,  subject  to  the 
provisions  of  this  paragraph.  The  total 
amount  of  funding  allowed  for 
administrative  costs  must  not  exceed  10 
percent  of  the  approved  funds  per 
agency.  Indirect  costs  required  by  the 
jurisdiction  are  not  allowable  under  this 
section.  All  other  costs  incident  to  the 
FHAP  must  appear  separately  from  the 
administrative  costs. 

§  1 1 1.1 17  Annual  performance  review. 

(a)  HUD  will  conduct  an  annual 
review  of  a  recipient’s  performance  in 
carrying  out  funded  activities  as 
proposed  in  its  application.  HUD  will 
rely  primarily  on  information  obtained 
from  the  recipient’s  records  and  reports, 
findings  from  on-site  monitoring,  audit 
reports,  and  information  generated  from 
the  requirements  for  the  disbursement  of 
funds  for  the  FHAP.  HUD  also  may 
consider  relevant  information  pertaining 
to  a  recipient’s  performance  gained  from 
oiher  sources,  including  final  court 
decisions  and  citizens’  comments.  (HUD 
will  give  an  applicant  the  opportunity  to 
respond  to  any  negative  citizens’ 
comments.) 

(b)  The  annual  review  will  examine 
whether  the  recipient — 

(1)  Has  carried  out  its  activities  in  a 
timely  manner,  including  the 
expenditure  of  funds  allocated  for 


activities,  as  proposed  in  the 
application; 

(2)  Has  a  continuing  capacity  to  carry 
out  its  activities  in  a  timely  manner; 

(3)  Has  met  the  objectives  that  the 
proposed  activities  were  designed  to 
address,  as  set  forth  in  the  application; 
and 

(4)  Has  complied  with  all 
certifications  and  assurances  required 
by  HUD. 

(c)  The  annual  performance  review  is 
required  in  addition  to  the  annual 
assessment  provided  for  under  Part  115 
of  this  title  for  continued  substantial 
equivalency  recognition. 

§  1 1 1.1 19  Recaptured  or  uncommitted 
funds. 

FHAP  funds  may  become  available 
following  the  initial  round  of  funding 
after  publication  of  a  NOFA,  as  a  result 
of  agency  failures  to  submit  timely 
applications.  HUD  may  award  these 
funds  to  an  agency  whose  law  received 
recognition  after  a  HUD-prescribed 
deadline,  or  to  an  agency  that  was 
determined  to  be  ineligible  for  incentive 
funds  at  the  time  of  application  but  that 
subsequently  has  demonstrated  its 
eligibility. 

§  111.121  Reporting  and  recordkeeping 
requirements. 

(a)  Report  to  HUD.  Recipients  shall 
report  on  their  activities  and 
expenditures  in  such  format  and  at  such 
time  as  the  Assistant  Secretary  may 
prescribe.  In  addition  to  periodic  reports 
regarding  complaint  processing  and 
training  activities,  agencies  receiving 
capacity  building  funds  or  incentive 
funds  must  report  on  the  progress  and 
results  of  activities  funded  in  whole  or 
in  part  under  these  FHAP  components. 
Such  reporting  requirements  will  be 
incorporated  in  each  Cooperative 
Agreement  or  contract. 

(b)  Records  to  be  maintained.  Each 
recipient  shall  maintain  records 
specified  by  the  Assistant  Secretary  that 
clearly  document  its  performance  under 
the  award.  The  Assistant  Secretary  will 
issue  administrative  instructions 
prescribing  the  form  of  these  records 
and  the  specific  elements  necessary  to 
document  performance. 

(c)  Public  disclosure  of  records  and 
documents.  Recipients  must  provide  for 
full  and  timely  disclosure  of  records  and 
documents  relating  to  their  FHAP 
activities,  consistent  with  applicable 
Federal,  State,  and  local  laws  regarding 
personal  privacy  and  obligations  of 
confidentiality.  Documents  relevant  to  a 
recipient’s  program  must  be  made 
available  at  the  recipient’s  office  during 
normal  working  hours  for  citizen  review 
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upon  request,  except  that  documents 
with  respect  to  on-going  fair  housing 
complaint  investigations  will  be  exempt 
from  citizen  review.  The  Secretary,  the 
Inspector  General  of  HUD,  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  all 
books,  accounts,  reports,  files,  and  other 
papers  of  recipients  with  respect  to 
FHAP  payments  for  surveys,  audits, 
examinations,  excerpts,  and  transcripts. 

§111.123  Corrective  and  remedial  action. 

(a)  If  HUD  makes  a  preliminary 
determination  that  a  recipient  has  not 
met  the  performance  standards  as  set 
forth  in  §  111.117,  the  recipient  will  be 
given  notice  of  this  determination  and 
an  opportunity  to  show  that  it  has  done 
so,  within  the  time  prescribed  by  HUD 
and  on  the  basis  of  demonstrable  facts 
and  data. 


(b)  If  a  recipient  fails  to  demonstrate 
to  HUD's  satisfaction  that  it  has  met 
program  review  standards,  HUD  will 
request  the  recipient  to  submit  and 
comply  with  proposals  for  action  to 
correct,  mitigate,  or  prevent  further 
performance  deficiencies,  including: 

(1)  Preparing  and  following  a  schedule 
of  actions  for  carrying  out  the  affected 
fair  housing  activities; 

(2)  Establishing  and  following  a 
management  plan  that  assigns 
responsibilities  for  carrying  out  the 
remedial  actions; 

(3)  Cancelling  or  revising  activities 
likely  to  be  affected  by  a  performance 
deficiency  before  expanding  amounts 
for  the  activities; 

(4)  Reprogramming  FHAP  awards  that 
have  not  yet  been  expended  on  affected 
activities  to  other  eligible  activities;  and 

(5)  Suspending  disbursement  of 
program  amounts  for  affected  activities 
for  a  period  of  not  more  than  60  days. 


(c)  HUD  may  condition  the  use  of 
FHAP  award  amounts  with  respect  to  an 
agency’s  succeeding  fiscal  year’s 
allocation  on  the  satisfactory 
completion  by  a  recipient  of  appropriate 
corrective  action.  When  the  use  of  funds 
is  so  conditioned,  HUD  will  specify  the 
deficiency,  the  required  corrective 
actions,  and  the  time  allowed  for  taking 
these  actions.  Failure  of  a  recipient  to 
complete  the  actions  as  specified  will 
result  in  a  reduction  or  withdrawal  of 
the  recipient's  allocation  in  an  amount 
not  to  exceed  the  amount  conditionally 
granted. 

Dated:  July  20, 1988. 

Judith  Y.  Brachman, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
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